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For Petitioner:

W. W. WALLACE, Esq.,

C. F. HUTCHINS, Esq.

For Respondent

:

EUGENE HARPOLE, Esq.,

ALVA C. BAIRD, Esq.,

M. B. LEMING, Esq.,

DEWITT EVANS, Esq.

Docket No. 53105

REGINA MAItTZ,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES:
1931

Feb. 24—Petition received and filed. Taxpayer

notified. (Fee paid)

Fel). 24—Co])y of i)etition served on General

Counsel.

Api-. 2—Answer filed by (Jcncral Counsel.

Apr. 7—Copy of answer served on taxpayer—Cir-

cuit Calendar.
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1933

Aug. 3—Hearing set for week of Sept. 25. 1933,

Long Beach, Calif.

Sept. 25—Hearing had hefore Air. A'an Fos.san,

Division 9. on merits. Stipulation of facts

tiled. Briefs due Oct. 25. 1933—no ex-

change.

Oct. 11'—Transcript of hearing Sept. 25, 1933 filed.

XoT. K)—Motion for extension of 30 days to tile

hrief tiled by taxpayer. Brief lodged ly

taxpayer.

Xov. 13—Motion granted.

Xov. 25—Motion for order to show cause why stipu-

lation of facts should not be set aside filed

by General Counsel.

Dec. 1—Hearing set Dec. 20, 1933 on motion.

Dec. 14—Motion to deny motion filed Xov, 25. 1933

filed by taxpayer (1).

Dec. 20—Hearing had before Mi-. Van Fassan. Divi-

sion 9. on Commissioner's motion to <et

aside agreed statement of facts—motion

hfld C. A. V.

1934

Jan. 3—Transcript of hearing Dec. 20. 1933 filed.

Feb. 17—Order that the agreed statement of facts

be set aside and case be re.-tored to cir-

cuit calendar for hearing in Los Angeles,

Calif., entered.

Mar. 30—Hearing set for week of 6/4^''34, Beverly

Hills, California.
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1934

June 8—Hearing had before ^Ir. Adams. Division

12, on merits—submitted. Petitioner's

brief due July 9, 1934—Commissioner's

brief due July 25, 1934.

June 22—Transcript of bearing- June S, 1934 tiled.

July 5—Brief tiled liy taxpayer. 7 5 34 eoi>y

served.

July 5—Motion to consolidate with docket 53106

filed by taxpayer. 7/26/34 granted. [1"]

July 25—Brief filed by General CouiLsel.

Aug. 9—^lemorandum opinion rendered—^[r.

Adams, Division 12. Decision will l)e en-

tered for Conunissioner.

Aug, 13—Decision entered—Mr. Adams. Division 12.

Oct. 20—Petition for review liy U. S. Circuit Court

of Appeals, 9th Circuit, with assigimients

of error filed by taxpayer.

Nov. ?}—Proof of service filed by taxpayer.

Xov. '3—Praecipe filed by taxpayer—approved by

General Counsel.

Xov. 16—Motion to withdraw original exhibit and

substitute photastat copy filed by General

Counsel.

jNov. 19—Motion of 11/16/34 granted.

Dec. 6—Agreed statement of evidence lodged.

Dec. 7—Agreed statement of evidence approved

and ordered filed. [2]

•Page numbering appearing at the foot of page of original certified

Transcript of Record.
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APPEARANCES:

For Petitioner:

W. W. WALLACE, Esq.,

C. F. HUTCHINS, Esq.

For Respondent

:

EUGENE HARPOLE, Esq..

ALVA C. BAIRD, Esq.,

M. B. LEMING, Esq.,

DEWITT EVANS, Esq.

Docket No. 53106

A. J. MARTZ,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES:
1931

Feb. 24—Petition received and tiled. Taxpayer

notified. (Fee paid)

Feb. 24—Copy of petition served on General

Counsel.

Apr. 2—Answer filed by General Counsel.

Apr. 7—Copy of answer served on taxpayer—Cir-

cuit Calendar.

I
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1933

Aug. 3—Heariug set for week of 9/25, '33, Long-

Beach, California.

Sept, 25—Hearing had l^efore Mr. Van Fossan,

on tlie merits. Stipulation of facts iiled.

Briefs due Oct. 25, 1933—no exchange.

Oct. 10—Transcript of hearing Sept. 25, 1933 filed.

iNov. 10—Motion for extension of 30 days to tile

brief, l)rief tendered, tiled hy taxpayer.

Xov. 13—Motion granted.

Nov. 25—Motion for order to sho^Y cause wliy sti])u-

lation of facts should not l)e set aside filed

by General Counsel.

Dec. 1—Hearing set Dec. 20, 1933 on motion.

Dec. 14—Motion to deny motion filed Nov. 25, 1933

filed by taxpayer (1).

Dec. 20—Hearing had before Mr. Van Fossan, Divi-

sion 9, on Commissioner's motion to set

aside agTeed statement of facts—motion

held C. A. V.

1934

Jan. 3—Transcript of hearing Dec. 20, 1933 filed.

Feb. 17—Order that agreed statement of facts

be set aside and case be restored to cir-

cuit calendar for hearing in Los Angeles,

Calif., entered.

Mar. 30—Hearing set for week of June 4, 1934,

Beverly Hills, Calif.
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1934

June 8—Hearing had before ^Ir. Adams, Division

12, on merits—submitted. Petitioner's

brief due July 9, 1934—Commissioner's

brief due July 25, 1934.

June 22—Transcript of hearing June 8, 1934 filed.

July 5—Brief filed by taxpayer. 7/5/34 copy

served.

July 5—Motion to consolidate with docket 53105

filed by taxpayer. 7/26/34 granted.

July 25—Brief filed by General Counsel. [3]

Aug. 9—Memorandum opinion rendered—Mr.

Adams, Division 12. Decision will be en-

tered for Commissioner.

Aug. 13—Decision entered—Mr. Adams, Division 12.

Oct. 20—Petition for review by U. S. Circuit Court

of Appeals, 9th Circuit, with assignments

of error filed by taxpayer.

Nov. 3—Proof of service filed by taxpayer. fl

Nov. 3—Praecipe filed by taxjDayer—approved by

General Counsel.

Nov. 16—Motion to withdraw original exhibit and

substitute photostat coj^y filed by General

Counsel.

Nov. 19—Motion of Nov. 16, 1934 granted.

Dec. 6—Agreed statement of evidence lodged.

Dec. 7—Agreed statement of evidence approved

and ordered filed. [4]

I
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United States Board of Tax Appeals

Docket Xo. 53105

REGIXA :MARTZ,

Petitioner,

vs.

( OMMIS8IOXER OF IXTERXAL REVEXTE,
Respondent.

PETITIOX

:

The above named taxpayer herel)y petitions for

a redetermination of the defieiency in taxes, if any,

as set foi-th in the Commissioner's Xotice of Pe-

ticiency, dated January 10, 1931, (Copy attached),

and as a basis of these proceedings, alleges as fol-

lows :

First: The petitioner is an individual iTsiding in

Los Angeles, California.

Second: The Deficiency Notice, a copy of wliicli

is attached hereto marked "Exhibit A", was mailed

to the jjetitioner on or about January 10, 1931.

Third : The taxes in controversy are income taxes

for the calendar year 1928 and are in tlie sum of

$5,496.20.

Fourth : The determination of the tax as set

forth in the Xotice of Deficiency, is based on the

following errors: [5]

(a) Tlie Commissioner has erred in failing to

allow as a deduction the State Inheritance Taxes

l)aid by petitioner, in the sum of $213,521.58, prior



8 Eegina Martz et al. vs.

to the passage of the Revenue Act of 1928, and said

payment having been made under and in con-

formity with all of the provisions of the Revemie Act

of 1926, which w^as the law^ in force and effect when

said payment was made.

(b) The Commissioner has erred in giving a nar-

row^ construction and interpretation to the provi-

sions of Sec. 703, Revenue Act of 1928, in that he

has ruled in effect that w^hile the payment of the

Inheritance Tax here in controversy was made un-

der the provisions of the 1926 Revenue Act, that

because the net income to be determined is under

the Revenue Act of 1928, that said Section and the

intent of Congress thereby does not apply.

(c) The (Commissioner has erred in giving retro-

active effect to any provision of the Revenue Act

of 1928 which deprives the petitioner of a legal

deduction for payments made under and by virtue

of the Revenue Act of 1926, (Payment made May
10, 1928) said Revenue Act of 1926 being in force

and eff'ect when said payment by petitioner was

made. The petitioner followed the law, to-wit: the

Revenue Act of 1926, at the time of the making of

J^ayment of the Inheritance Tax to the State of

California. At that time it was not known that the

1928 Act would be passed, nor was it known that it

w^ould ])e made retroactive to January 1st, 1928.

Petitioner complied with the law as it existed at

that time and petitioner contends that it w^as [6]

not the purpose of the retroactive feature of the

1928 Act to inflict a burden on parties wlio had

complied with the 1926 Act then in existence.
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(d) The Commissioner lias erred in failing to

give effect to Sec. 703 of the Revenue Act of 1928

for the reason that the petitioner had paid $213,-

521.58 as State Inheritance Tax to the State of

California on May 10, 1928, which sum was paid

under the existing provisions of the Revenue Act

of 1926 which provided that said deduction could

only l)e taken by the heir (which petitioner was)

and not by the administrator or executor of the

estate, and the Conmiissioner has failed to give

effect to said Section 703 which provides that if

the deduction has been claimed by the jjeneficiary

but not by the estate, it shall be allowed to the

beneficiary, and whereas the deduction was claiined

by the beneficiary and was not claimed l)y the es-

tate, and the Commissioner has refused and failed

to follow the exceptions set forth in said Section

703 on the 1928 income tax account.

(e) The Commis.si()ner lias erred in failing to give

effect to Section 703 of the 1928 Revenue Act which

pi'ovides that if the Inheritance Tax has been paid

and claimed by the beneficiary but not by the estate,

it shall be allowed to the beneficiary, whereas the

Commissioner has disallowed the claim to the bene-

ficiary after the tax has been paid by petitioner as

•such beneficiary and allowed said deduction only to

tlie estate. [7]

Fifth : The facts upon which the petitioner relies

as a basis for these proceedings are as follows:

1 (a) The laws of the State of California hnpose

an Inheritance Tax upon the right to receive prop-
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orty by bequest or devise. In such cases the Revenue

Act of 1926 and the Regulations thereunder allowed

as a deduction said payment of Inheritance Taxes

]>y the beneticiary only. In the instant case the

properties inherited were principally rental and

income producing properties. The sole two heirs at

law, not having the necessary funds to pay the

Inheritance Taxes to the State of California, and

desiring to jDay said taxes individually as required

l)y the 1926 Revenue Act, so that the deduction for

same could be allowed them on their individual re-

turns, had, after careful inquiry as to the require-

ments of said Revenue Act of 1926, a partial dis-

tribution of the income properties made to them so

as to raise the money for the payment of the State

Inheritance Taxes, and actually paid said taxes

individually under the provisions of the 1926 Rev-

enue Act, then in force and effect.

(b) Upon the passage of the Revenue Act of

1928, made retroactive to January 1, 1928 under

Sec. 65 of said Act, the Congress passed and in-

cluded a saving clause (Sec. 703), which was in-

tended to clarify and allow as deductions for past

pa^-ments to the one who actually paid the tax

and so claimed it.

(c) In the instant case the petitioner paid the

Inheritance Tax under the 1926 Act and in con-

fornuty therewith for the sole purpose of taking

advantage of the law as it then existed. Had the

estate paid the tax under the Act of 1926, [8] the

estate could not claim the deduction under the
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California rule. It is now proposed to deny the de-

duction to petitioner after he has complied with

each step required by the existing law in force at

that time (i.e. Revenue Act of 1926) by reason

of the retroactive feature of the 1928 Act, (which

was passed after said payment) and by denying the

apj)lication of the saving clause intended by Sec.

703, Act of 1928.

Sixth: The petitioner herein, in support of his

appeal, relies upon the following propositions of

law

:

(a) All of Section 214 Revenue Act of 1926, and

Article 134, Regulation 69.

(b) All of Section 703 Revenue Act of 1928.

WHEREFORE, petitioner respectfully prays

that this petition be placed upon the Field Calendar

for hearing in J^os Angeles, California, at an early

date, and that this Board may hear and determine

the correct tax due, if any, on this petition.

W. W. WALT.ACE
CHAS. F. HUTCHINS

Counsel for Petitioner

411-14 Central Building

Pasadena, California [9]

State of California,

County of I^os Angeles.—ss.

REGINA MARTZ, being duly sworn, says that

she is the petitioner above named; that she has

read the foregoing petition, or had the same read

to her, and is familiar with the statements con-
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tallied therein, and that the facts stated are true,

except as to those facts stated to be upon informa-

tion and belief, and those facts she believes to lie

true.

KEGINA MARTZ

Subscribed and sworn to before me this 19th day

of February, 1931.

[Notarial Seal] GLADYS GILKS
Notary Public in and for the (^ounty of Los An-

geles, State of California. [10]

EXHIBIT "A"

TREASURY DEPARTMENT
Washington

Jan. 10, 1931

Office of

(Commissioner of Internal Revenue

Miss Regina Martz,

C/o Charles F. Hutchins

C-entral Building,

Pasadena, California

Madam

:

You are advised that the determination of your

tax liability for the year 1928 discloses a deficiency

of $5,496.20 as shown in the statement attached.

In accordance with section 272 of the Revenue

Act of 1928, notice is hereby given of the deficiency

mentioned. Within sixty days (not counting Sunday

as the sixtieth day) from the date of the mailing

of this letter, you may petition the United States
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Board of Tax Appeals for a redetermination of

your tax lial)ility.

HOWEVER, IF YOU DO NOT DESIRE TO
PETITION, you are requested to execute the en-

closed agreement form and forward it to the Com-

missioner of Internal Revenue, Washington, D. C,

for the attention of IT:(':P-7. The signing of this

agi'eement will expedite the closing of your return

In- permitting an earh' assessment of any deficiency

and preventing the accumulation of interest charges,

since the interest period terminates thirty days

after filing the enclosed agreement, or on the date

assessment is made, which ever is earlier ; WHERE-
AS IF NO AGREEMENT IS FILED, interest will

accumulate to the date of assessment of the de-

ficiency.

Respectfully,

DAVID BURNET,
Commissioner

By J. C. WILMER (Signed)

Deputy Commissioner.

Enclosures

:

Statement

Form 882

Form 870 [11]
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STATEMENT

1T:AR:E-1

JE-60D

In re: Miss Regina Martz,

c/o Charles F. Hiitcliins,

Central Building,

Pasadena, California.

TAX LIABILITY

Year—1928.

Corrected Tax Liability—$5,496.20.

Tax Previously Assessed—None.

Deficiency—$5,496.20.

Reference is made to the report of the internal

revenue agent in charge, Los Angeles, California,

for the year 1928 and to your protest submitted

June 25, 1930.

Careful consideration has been accorded your

protest in connection with the agent's findings and

the report on the conference held with your repre-

sentatives on August 18, 1930, in the office of the

agent in charge. The adjustments recommended by

the agent as the result of the conference have been

approved by this office.

It was contended that the administrator followed

the Revenue Act and Regulations in force at the

time of the payment of the inheritance tax which

was the Revenue Act of 1926, and since under the

California law this tax is levied upon the right to

receive, in accordance with the Revenue Act of
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1926 the tax paid was deductible by the benefici-

aries. It ^Yas further contended that the retroactive

feature of section 703(a) (2) of the Revenue Act

of 1928 when given the interj^vetation proposed by

the revenue agent is in violation of the constitution

and further that if the construction set forth by

the administrator of section 703(a) (2) cannot be

complied with, the entire net income from rents

should be considered income to the estate and the

deduction for taxes paid be deducted from the total

net income.

Section 23(c) of the Revenue Act of 1928 pro-

vides that estate and inheritance tax shall be al-

lowed as a deduction only to the estate. Section

53(a) states that returns made on the calendar

year shall be made on or before the fifteenth day

of March following [12] the close of the calendar

year, and under this provision the 1928 returns are

governed by the Revenue Act of 1928 which was

effective January 1, 1928, as provided in section

65 of the Act. Under the existing law this office

lias no prerogative other tlian to tax the income

from assets distributed in 1928 to the distributees

;nid to allow the estate the deduction for inheritance

taxes.

The adjustments in your tax liability are indi-

cated below:
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Net income reported on return Loss $160,183,45

Add:

1, Inheritance tax disallowed 213,521.59

Total $ 53,338.13

Deduct

:

2, Depreciation 1,536.31

Net income adjusted $ 51,801.82

Computation of Tax

Net income adjusted $ 51,801.82

Less:

Personal exemption 1,500.00

Net income subject to normal tax $ 50,301.82

Normal tax at 11/0% on $4,000.00 $ 60.00

Normal tax at 3% on $4,000,00 120.00

Normal tax at 5% on $42,301.82 2,115.09

Surtax on $51,80L82 3,214.24

Total Tax $ 5,509,33

Less:

Earned income credit 13.13

Tax assessable $ 5,496.20

Tax previously assessed none

Deficiency $ 5,496.20

[13]
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Explanation of C^banges

1. As explained above.

2. Depreciation bas been allowed at tbe rate of

3 1/3% on tbe property owned except in tbe case

of tbe 2 12 story brick building in wbieb case 4%
bas been allowed. No depreciation bas been allowed

on tbe frame Hats as depreciation taken in 1927

exbansted tbe cost.

[Endorsed] : Filed Feb. 24, 1931. [14]

[Title of Court and Cause—Docket No. 53105.]

ANSWER
Tbe Commissioner of Internal Revenue, by bis

attorney, C. M. ('barest, General Counsel, Bureau

of Internal Revenue, for answer to tbe petition of

tbe above-named taxpayer, admits and denies as

follows:

(1) Admits the allegations of tbe First paragraph

of tbe petition.

(2) Admits tbe allegations of tbe Second para-

giapb of tbe petition.

(?>) Admits tbe allegations of tbe Tbird para-

liiapli of tbe petition.

(4) Denies tbe respondent erred in tbe determin-

ation of tbe deficiency as alleged in subparagraphs

i'd) to (e), inclusive, of tbe Fourth paragraph of

the petition.

(5) Denies tbe allegations of fact contained in

subparagraphs (a) to (c), inclusive, of the Fifth

])aragrapb of tbe petition.
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Dtme< generally and specifically each and every

allegatian of the petition not hereiubefore admitted,

qualified or denied.

WHEREFORE, it is prayed that the appeal be

denied.

(Signed) C. M. CHAREST,
General Counsel.

Bureau of Internal Revenue.

Of Counsel:

HEXRY A. COX.
Special Attorney.

Bureau of Internal Revenue.

[Endorsed] : United States Board of Tax Aj^peals.

Filed April 2. 1931. [15]

[Title of Court and Cause—Docket No. 53106.]

PETITION

The above named taxpayer hereby petitions for a

redetermination of the deficiency in taxes, if any,

as set forth in the Commissioner's Notice of De-

ficiency, dated January 10. 1931, (copy attached)

and as a basis of these proceedings, alleges as fol-

lows :

First: The petitioner is an individual residing

in Los Angeles. California.

Second: The Deficiency Notice, a copy of which

is attached hereto marked "Exhibit A", was mailed

to the petitioner on or about January 10, 1931.
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Third : The taxes in controversy are income taxes

for the calendar year 1928 and are in the sum of

J^14,581.35.

Fourth: The determination of the tax as set

forth in the Xotice of Deficiency, is based on tlie

following errors: [16]

(a) The Connnissioner has erred in failinu" to

allow as a deduction the State Inheritancn^ Taxes

paid by petitioner, in the sum of $213,521.58, prior

to the passage of the Revenue Act of 1928, and said

pa^^nent having been made under and in conformity

with all of the provisions of the Revemie Act of

192(). whicli was the law in force and (^ifiM-t wlicn

.^aid payment was made.

(b) The rommissioner has erred in giving a

narrow construction and interpretation to the ])i'ovi-

sions of Sec. 703. Keveniu' Act of 1928, in that he

has ruled in ftKi^ei that while the jjayment of the

inheritance tax here in controversy was made under

the provisions of the 1926 Revenue Act, that because

tlie net income to be determined is under the Reve-

nue Act of 1928, that said Section and the intent of

f'ongress therel)y does not apply.

(c) The Connnissioner ha.s erred in giving re-

troactive effect to any provision of the Revenue Act

of 1928 which deprives the petitioner of legal deduc-

tion for payments made under and by virtue of the

Revenue Act of 1926, (Payment made May 10, 1928)

-aid Revenue A('\ of 1926 being in force and effect

when said payment by petitioner was made. The peti-

tioner followed the law, to-wit : the Revenue Act
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of 1926, at the time of the making of payment of

the Inheritance Tax to the State of California. At

that time it was not known that the 1928 Act would

he x^assed, nor was it known that it would be made

retroactive to January 1st, 1918. Petitioner com-

plied with the law as it existed at that time and

petitioner contends that it was not the j^urpose of

the retroactive feature of the 1928 Act to inflict a

burden on parties who had complied with the 1926

Act then in existence. [17]

(d) The Commissioner has erred in failing to

give effect to Sec. 703 of the Revenue Act of 1928

for the reason that the petitioner had paid $213,-

521.58 as State Inlieritance Tax to the State of

California on May 10, 1928, which sum was paid

under the existing provisions of the Revenue Act

of 1926, which provided that said deduction could

only be taken by the heir (which petitioner was)

and not by the administrator or executor of the

estate, and the Commissioner has failed to give

effect to said Section 703 which provides that if

the deduction has been claimed by the beneficiary

but not by the estate, it shall be allowed to the

beneficiary, and, whereas the deduction w^as claimed

by the beneficiary and was not claimed by the

estate, and the Commissioner has refused and failed

to follow the exceptions set forth in said Section

703 on the 1928 income tax account.

(e) The Commissioner has erred in failing to

give effect to Section 703 of the 1928 Revenue Act

Avhicli provides that if the inheritance tax has been



Comni. of Internal Revenue 21

paid and claimed ])y the l)eiieficiai'Y but not by the

estate, it shall be allowed to the l)eneficiary, where-

as the Commissioner has disallowed the claim to the

beneficiary after the tax has been paid hy petitioner

as such beneficiary and allowed said deduction only

to the estate.

Fifth: The facts upon which the petitioner re-

lies as a basis for these proceedings are as follows:

(a) The laws of the State of California impose

an inlieritance tax upon the ri,<;ht to receive prop-

erty by bequest or devise. In sucli cases the Reve-

nue Act of 1926 and the Regula- [18] tions there-

under allowed as a deduction said payment of in-

heritance taxes by the lieneficiary only. In the

instant case the jn^operties inherited were princi-

pally rental and income producing- properties. The

sole two heirs at law, not having the necessary

funds to pay the inheritance taxes to tlie State of

California, and desiring to pay said taxes individu-

ally, as required hy the 1926 Revenue Act, so that

the deduction for the same could ])e allowed them on

their individual returns, had, after careful inquiry

as to the ref|uiren)ents of said Revenue Act of 1926,

a partial distribution of the income properties made

to them so as to raise the money for the payment

of the State Inheritance Taxes, and actually paid

said taxes individually under the ])i'ovisions of the

1926 Revenue Act, then in force and effect.

(b) Upon the passage of the Revenue Act of

1928, made retroactive to January 1, 1928, under

Sec. 65 of said Act, the Congress passed and in-
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In accordance with Section 72 of the Revenue

Act of 1928, notice is hereby given of the deficiency

mentioned. Within sixty days (not counting Sun-

day as the sixtieth day) from the date of the mail-

ing of this letter, you may petition the United

States Board of Tax Appeals for a redetermination

of your tax liability.

HOWEVER, IF YOU DO NOT DESIRE TO
l^ETITION, you are requested to execute the en-

closed agreement form and forward it to the Com-

missioner of Internal Revenue, Washington, D. C,

for the attention of IT:C:P-7. The signing of this

agreement will expedite the closing of your return

by permitting an early assessment of any deficiency

and preventing the accumulation of interest charges,

since the interest period terminates thirty days

after filing the enclosed agreement, or on the date

assessment is made, whichever is earlier ; WHERE-
AS IF NO AGREEMENT IS FILED, interest

will accumulate to the date of assessment of the

deficiency.

RespectfuHy,

DAVID BURNET,
Commissioner,

By J. C. WILMER,
Deputy Commissioner.

Enclosures

:

Statement

Form 882

Form 870 [22]
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STATEMENT
IT:AR:E-1

JE-60D

In re: Mr. A. J. Martz,

c/o Charles F. Hutchins,

Central Building,

Pasadena, California.

TAX LIABILITY

Year—1928
Corrected Tax Liability—$14,581.53

Tax Previously Assessed—None

Deficiency—$14,581.53

Reference is made to the rei)ort of tlio iutoi-iial

revenue agent in charge, Lo.s Angeles, California,

for the year 1928 and to your protest subuiitted

June 25, 1930.

Careful consideration has been accorded your

protest in connection with the agent's findings and

the report on the conference held with your repre-

sentatives on August 18, 1930 in tlie office of the

agent in charge. The adjustments recommended l)y

the agent as the result of tlic coiifei'ciicc have been

approved, by this office.

It was contended that the adunnistrator followed

the Revenue Act and Regulations in force at the

time of payment of the inheritance tax which wa.s

the Revenue Act of 1926 and since under the Cali-

fornia law this tax is levied upon the right to re-

ceive, in accordance with the Revenue Act of 1926
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the tax paid was deductible by the beneficiaries. It

was further contended that the retroactive feature

of section 703(a)(2) of the Revenue Act of 1928

when given the interpretation proposed by the reve-

nue agent is in violation of the constitution and fur-

ther that if the construction set forth by the admin-

istrator of section 703(a)(2) cannot be complied

with the entire net income from rents should be

considered income to the estate and the deduction

for taxes paid be deducted from the total net in-

come.

Section 23(c) of the Eevenue Act of 1928 pro-

vides that estate and inheritance tax shall be allowed

as a deduction onl}^ to the estate. Section 53(a)

states that returns made on the calendar year shall

be made on or before the fifteenth day of March

following the close of the calendar year, and under

this provision the 1928 returns are governed by

the Revenue Act of 1928 which was effective Janu-

ary 1, 1928 as provided in section 65 of the Act.

Under the existing law this office has no preroga-

tive other than to tax the income from assets dis-

tributed in 1928 to the distrilnitees and to allow

the estate the deduction for inheritance taxes. [23]

The adjustments in your tax liability are indi-

cated below:
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Xet income reported on return Loss $116,137.91

Add:

1. State inheritance tax

disallowed 213,521.58

Total $ 97,383.67

Deduct

:

2. Interest $ 398.20

3. Depreciation 1,869.68 2,267.91

Xet income adjusted $ 95,115.76

Computation of Tax

Xet income adjusted $ 95,115.76

Less

:

Personal Exemption 3,900.00

Xet income subject to normal tax $ 91,215.76

Xormal tax at 11/0% on $4,000.00 $ 60.00

Normal tax on 3% on $4,000.00 120.00

Normal tax at 5% on $83,215.76 4,160.79

Surtax on $95,115.76 10,731.99

Total tax $ 15,072.78

Less:

Earned income credit 491.25

'l^ax assessable $ 14,581.53

Tax previously assessed None

Deficiency $ 14,581.53
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Explanation of changes

1. Explained above.

2. Interest reported on the return of your sister

has been eliminated in your return of income. [24]

Explanation of Changes

(Continued)

3. Depreciation has been allowed at the rate of

3-1/3% on the property owned except in the case of

the 2y2 story building and the frame and concrete

residence in which cases 4% has been allowed as

reasonable rate of depreciation. No depreciation

has been allowed on the frame flats as depreciation

taken in 1927 exhausted the cost.

[Endorsed]: Filed Feb. 24, 1931. [25]

[Title of Court and Cause—Docket No. 53106.]

ANSWER
The Commissioner of Internal Revenue, by his

attorney, C. M. Charest, General Counsel, Bureau

of Internal Revenue, for answer to the petition of

the above-named taxpayer, admits and denies as

follows

:

(1) Admits the allegations of the First para-

graph of the petition.

(2) Admits the allegations of the Second para-

graph of the petition.

(3) Admits the allegations of the Third para-

graph of the petition.
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(4) Denies the respondent erred in the deter-

mination of the deficiency as alleged in subpara-

graphs (a) to (e), inclusive, of the Fourth jjara-

gTaph of the petition.

(5) Denies the allegations of fact contained in

subparagraphs (a) to (c), inclusive, of the Fifth

jjaragraph of the petition.

Denies generally and specifically each and every

allegation of the petition not hereinbefore admitted,

qualified or denied.

WHEREFORE, it is praj^ed that the appeal be

denied.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

HENRY A. COX,
Special Attorney,

Bureau of Internal Revenue.

[Endorsed] : United States Board of Tax Appeals.

Filed April 2, 1931. [26]

[Title of Court and Cause—Docket Nos. 53105 and

53106.]

AV. W. Wallace, Esq., for the petitioners.

Dewitt Evans, Esq., for the respondent.

MEMORANDUM OPINION.

ADAMS : These cases involve income tax liability.

Tliey were consolidated for hearing and decision.
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The petitioners request redetermination of defi-

ciencies asserted against them for the year 1928.

The facts are not in dispute. Petitioners are the

heirs of Elizabeth Martz who died November 20,

1927. Her estate was pending in 1928. On May 10,

1928, petitioner xV. J. Martz, as administrator of his

mother's estate, paid $427,043.16 inheritance taxes

to the State of California out of the funds of the

estate. On May 29, 1928, partial distribution of the

estate was made to the petitioners as distrilnitees,

which estate consisted of income producing real

estate. The hearing on the petition for partial

distribution [27] and the order were as of May 29,

1928, at 2:00 o'clock P.M. and the order was filed

May 31, 1928. The income from the real estate so

distributed to the petitioners amounted to approxi-

mately $21,000 per month. The petitioners in their

individual income tax returns for tlie year 1928,

filed in March 1929, each claimed as deduction one-

half of the inheritance tax paid by the estate which

amounted to $213,521.58, each. A. J. Martz, as ad-

ministrator of the estate, in the income tax return

of the estate for the year 1928, did not take the

amount of the inheritance tax as a deduction. The

respondent disallowed these amounts as deductions

from the income of the petitioners.

In the 60-day letter addressed to the petitioners,

the respondent among other things said: "Under

the existing law, this office has no prerogative other

than to tax the income from assets distributed in

1928 to the distributees and to allow the estate the
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deduction for inheritance taxes."

The petitioners contend that under the provisions

of Section 703 of the Revenue Act of 1928 that the

deduction elamied by them as beneficiaries should

liave been allowed to them by the respondent and

not to the estate.

Section 23-C of the Revenue Act of 128 provides:

'»* * * For the purpose of this subsection,

estate, inheritance, lei^acy, and succession taxes

accrue on the due date thereof, except as other-

wise provided by the law of the jurisdiction

imposing such taxes, and shall be allowed as a

deduction only to the estate. * * *''

Section 65 of the Revenue Act of 1928 provides

:

"This title shall take effect as of January 1,

1928.
* * « >>

Under provisions of the statute, the action of the

rommissioner in disallowing the deductions claimed

l)y the petitioners was correct. There seems [28] to

be no doubt as to the constitutionality of the act

insofar as these provisions are concerned.

In the case of Elmon ('. Gillette v. Commissioner,

29 B. T. A. 561, we had before us the same question

wliich is presented here. Tlie holding in that case

disposes of all questions presented on this appeal

adversely to the contentions of the petitioners.

The determination of the respondent is approved.

Enter

:

Decision will be entered for the respondent.

[Endorsed] : Entered Aug. 9, 1934. [29]



32 Regina Martz et al. vs.

United States Board of Tax Appeals

Washington

Docket No. 53105

REGINA MARTZ,
Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the determination of the Board, as

set forth in its memorandum opinion, entered Aug-

ust 9, 1934, it is

ORDERED and DECIDED : That there is a de-

ficiency of $5,496.20 for the year 1928.

Enter

:

[Seal] (s) JED C. ADAMS
Member.

Entered: Aug. 13, 1934. [30]
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United States Board of Tax Appeals

Washington

Docket No. 53106

A. J. MARTZ.
Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the determination of the Board, as

set forth in its memorandum opinion, entered Aug-

ust 9, 1934, it is

ORDERED and DECIDED: That there is a de-

ficiency of $14,581.53 for tlie year 1928.

Enter

:

[Seal] (s) JED C. ADAMS
Member.

Entered: Aug. 13, 1934. [31]

[Title of Court and Cause—Docket Nos. 53105 and

53106.]

l^ETITION OF THE TAXPAYERS FOR RE-
VIEW BY THE UNITED STATES CIR-

CUIT COURT OF AI^PEALS, NINTH CIR-

CUIT, OF A DECISION BY THE UNITED
STATES BOARD OF TAX APPEALS.

Taxpayers, the petitioners under Docket Nos.

53105 and 53106, in this cause, which were duly
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consolidated for hearing and decision by the Board,

by W. W. Wallace and Chas. F. Hutchins, counsel,

hereby file their petition for review by the United

vStates Circuit Court of Appeals, Ninth Circuit,

of the decisions by the United States Board of Tax

Appeals rendered on August 13, 1934, determining

deficiencies in each of the petitioners Federal in-

come taxes for the calendar year 1928, in the sum

of $5,496.20 as to Regina Alartz and in the sum of

$14,581.53 as to A. J. Martz, and respectfully shows:

[32]

I.

The petitioners are residents of the City of Los

Angeles, State of California, and therefore, pur-

suant to the provisions of Section 1002 of the Rev-

enue Act of 1932 and 1934 as amended, request that

the aforesaid decision of the Board of Tax Ap-

peals may be reviewed by the United States Circuit

Court of Appeals, Ninth Circuit.

II.

NATURE OF CONTROVERSY.
This controversy involves a proper determination

of the liability of each of the petitioners for Fed-

eral income taxes for the calendar year 1928.

The petitioners are the only children of Elizabeth

Martz, who died November 30th, 1927.

A. J. Martz, the son, was appointed administra-

tor of his mother's estate.

On May 10, 1928, he paid to the State of Cali-

fornia inheritance taxes due from himself and his
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sister iipou their inheritance the sum of $427,043.16.

Practically all of the inherited property was sit-

uated in the downtown district of the City of Los

Angeles.

The Petition for Partial Distribution was filed

l)y petitioners on May 12, 1928. Thereafter, and on

May 29, 1928, a Decree of Partial Distribution was

made in the Estate of Elizabeth Martz wherein

there was distributed to petitioners practically all

of the income-producing property in this estate.

This was done so that each of the petitioners would

receive the income thereafter during that calendar

year. It was their purpose to deduct the above men-

tioned inheritance taxes paid by them [33] from

their gross income. Said gross income being the

rents from the property distributed to them on

May 29, 1928.

At that time, undei- the Revenue Act of 192()

then in force and effect, and, in some instances,

under the 1928 Revenue Act later passed, these in-

heritance taxes were deductible by the heirs.

The income on the real estate distriliuted on

May 29, 1928, amounted to about .$21,000. per month.

Each of the petitioners was lia])le for one half of

the aforementioned inheritance tax, or the sum
of $213,521.58, as the law of California bases the

lax upon property received.

At the time of the payment of tlie said inheritance

lax (\\\ May H), 1928, neither of the petitioners had

any knowledge or information as to any changes

in the Revenue Act with i-elation to deductions of
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taxes paid but on the other hand made inquiry at

the local Collector's offices as to the proper pro-

cedure in order to take advantage of the inheritance

taxes paid as a proper deduction for income tax

purposes. Following the information furnished by

the said Collector's office that the inheritance tax

paid to the State of California, by residents thereof,

was only allowed as a deduction to the one upon

whom the tax was imposed, the petitioners herein

secured the partial distribution mentioned as of

May 29, 1928, and in filing their income tax returns

for the year 1928 they claimed as a deduction, under

Section 214- (a) (3); Revenue Act of 1926, the in-

heritance taxes disallowed herein by the Respond-

ent. [34]

Upon the passage of the Revenue Act of 1928

Section 23 provided for the deduction of inheritance

taxes by the estate.

Section 703 of the 1928 Revenue Act provides

that in determining the net income of an heir, de-

visee, legatee, distributee, or beneficiary, the amount

of estate, inheritance, legacy, or State inheritance

taxes paid or accrued within such taxable year shall

be allowed as a deduction as follows

:

1. If the deduction has been claimed by the

estate but not by the beneficiary, it shall be allowed

to the estate.

2. If the deduction has been claimed by the ben-

eficiary but not by the estate, it shall be allowed to

the beneficiary.
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The deductiou was claimed by the beneficiaries

(the petitioners herein), and not by the estate. Peti-

tioners herein complied with the laws and regula-

tions in force at the time of payment of the in-

heritance tax, and took the deduction in good faith

on their 1928 income tax return.

The Commissioner of Internal Revenue held that

the inheritance taxes paid could only be claimed

In- the estate and denied the deduction as claimed

1\\ tlie two heirs at law in their individual returns

lor the year 1928.

III.

The petitioners, being aggrieved by the findings

and opinion of the Board, and by its decision en-

tered pursuant thereto, desire to obtain a review

thereof by the United States (circuit Court of Ap-

l)eals, Xinth Circuit. [35]

IV.

ASSIGNMENTS OF ERROR.
The petitioners assign as error the following

acts and omissions of the Ignited States Board of

Tax Appeals:

(1 ) The failure to allow as a deduction from

each of the petitioners gross income for the year

1928 the inheritance taxes paid on May 10, 1928, to

tlie State of California, while the 1926 Revenue Act

was still in force and effect.

(2) Tlie failure to find that Section 703, Reve-

mie Act of 1928, allows the deduction claimed the



38 Eegina Marts et at. vs.

distributees of the estate when claimed by them in

their return and not claimed by the estate.

(3) The tinding of deficiencies for the year 1928

in lieu of a determination that there is no additional

income tax due from either of the petitioners here-

in for the year 1928.

W. W. WALLACE
CHAS. P. HUTCHINS

Counsel for Petitioners

404 Higgins Building

Los Angeles, California [36]

State of California,

County of Los Angeles.—ss.

W. W. Wallace, being first duly sworn, says that

he is comisel of record in the above-named cause

;

that as such counsel he is authorized to verify the

foregoing petition for review; tliat he has read the

foregoing petition and is familiar with the state-

ments contained therein; and that the statements

made are true to be best of his knowledge, infor-

mation and belief.

W. W. WALLACE
Subscribed and sworn to before me this 14 day

of October, 1934.

[Seal] GLADYS GILKS,
Notary Public in and for the County of Los Angeles,

State of California.

[Endorsed] : Filed Oct. 20, 1934. [37]
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[Title of Court and Cause—Xos. 53105-53106.]

STATEMENT OF EYIDE^X^E.

The following is a statement of evidence in nar-

lative form in the above entitled eases. These cases

came on for hearing before the Honora))le Jed (\

Adams, Member of the United States Board of Tax

Appeals, on June 8, 1934. W. W. Wallace, Esq.,

appeared for the petitioners and DeWitt M. Evans,

Si)ecial Attorney, Bureau of Internal Revenue, ap-

])eared for tlie respondent.

AUGUST J. MARTZ,

l)eing first duly sworn, was c'alled as a witness on

behalf of the petitioners and testified as follows:

Direct Examination.

I am one of the petitioners. Regina Martz is my
sister. My mother was Elizabeth ^lartz, who died

in November, 1927. In the month of May, 1928, I

I)aid the inheritance tax levied and assessed by the

State of California to the County Treasurer of

this County. [38]

At this point there was offeied and received in

evidence as J^ETITIONER'S EXHIBIT 1, a re-

<'('i])t which reads as follows:
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(Testimony of August J. Martz.)

Triplicate (for person paying tax)

No. 11889.

Office of the Treasurer of Los Angeles

County, State of California.

Receipt for Inheritance or transfer tax upon

property passed from Elizabeth Martz, de-

ceased, who died Nov. 30, 1927.

Received of August J. Martz, administrator

of the estate of the above-named deceased, the

sum of Four hundred twenty-seven thousand

forty three and 16/100 Dollars, being the

amount of the inheritance or transfer tax due

the State of California under the provisions of

the inheritance or transfer tax laws of said

state upon the following gifts, legacies, inheri-

tances, bequests, successions and transfers as

determined and fixed by an order of the Su-

perior Court of the above-named county, in the

matter of the estate of the above-named de-

ceased.

Heretofore )

to be hereafter ) duly made and entered therein.

Value of

Name Relationship Property Received Tax

#92490

Payment on account 449,519.12

Amount of Tax 449,519.12

Amount of rebate (if paid

within six months) 22,475.96
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(Testimouy of August J. Martz.)

Amount of interest (at seven

per cent)

Amount of interest (at ten per cent)

Amount due STATE 427,043.1(>

Coimtersigned 19 Dated 5-10 1928

Controller of State

By
Deputy.

(stamped) H. L. BYRAM
County Treasurer

By /sgd/ R. (GROSSMAN
Deputy Treasurer. [:>9]

There was then offered and received in evidence

certificate dated June 6, 1934, of L. E. Lauipton,

County (lerk by Mary Frye, Deputy, as PETI-

TIONER \S EXHIBIT 2.

PETITIONER'S EXHIBIT 2

Admitted in Evidence June 8, 1934

[Title of Court and Cause—Docket Nos. 53105

and 53106.]

CERTIFICATE OF (^OUNTY CLERK.
State of California,

County of l^os Angeles.—ss.

L. E. LAMPTON, County Clerk of Los An-

geles Comity, California, and Clerk of the Su-

perior Court of the State of ( 'alifornia, in and

for the County of Los Angeles, does hereby

certify

:
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(Testimony of August J. Martz.)

That there was pending in the Probate De-

partment of the County Clerk's office a certain

probate matter entitled "In the Matter of the

Estate of Elizabeth Martz, deceased," which

X^robate number was 92490, probate records of

the said office.

That the undersigned County Clerk is the

custodian of the said records, and that there ap-

pears among the files in the papers of the said

estate a Petition for Partial Distribution which

was filed with the papers of the said estate in

the undersigned's office on the 12th day of

May, 1928. [43]

That, upon the filing of the said Petition, the

same was set for hearing before the court on

May 29th, 1928, at two o'clock p. m. That on

the date last mentioned, said Petition for Par-

tial Distribution was heard, was granted by the

court, and an order was made and entered dis-

tributing the properties referred to in the said

Petition to August Martz and Regina Martz.

IN WITNESS WHEREOF I have here-

unto set my hand and seal this 6th day of

June, 1934.

L. E. LAMPTON, County Clerk,

[Seal] By (s) MARY FRYE,
Deputy. [44]

The witness further testified as follows:

I was present in court on the 29th day of May,

1928, when the petition for partial distribution was
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(Testimony of August J. Martz.)

granted. The properties mentioned in that petition

produced revenue. My sister and I received that

joint revenue.

"Q. For the calendar year 1928 did you file

an income tax return ?

A. We did.

Q. In March, 1929 I

A. AVe did.

Q. In that return did you claim as a deduc-

tion one half of the taxes that were paid, as

shown hy this receipt?

A. Yes.

Q. I will ask you if one half of that sum

that is shown In' that receipt was on your in-

heritance from your mother.

A. Yes.

Q. Who was tlie administrator of that es-

tate, Mr. Martz i

A. I was the administrator.

Q. As such administrator and for the cal-

endar year did you tile an income tax return

in March, 1929 ?

A. For the estate.

Q. Yes. Included in that was the income you

had received as adi)iiuistrator, was it?

A. It was.

Q. In the return so filed hy you did you

claim any deduction [40] on account of this in-

heritance tax that you and your sister had

paid?

A. No, sir.
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(Testimony of August J. Martz.)

Q. You did not?

A. No."

Cross Examination

The $427,000.00, taxes paid for this estate, was

paid out from the estate. The check was signed by

me as administrator, on the funds of the estate.

'^Q. Did you pay an income tax for the year

1928?

A. No. You mean as an individual?

Q. Yes, sir, as an individual.

A. No, we did not have to, after taking the de-

duction that I understood we were allowed under

the law."

I do not recall whether or not my sister paid any

income tax. The properties that I received from

the estate consisted of real property. It was income

producing property. The income received by both

my sister and myself during 1928 from these prop-

erties, after the partial distribution, was about

$21,000.00 a month. This property was finally dis-

tributed equally to me and to my sister, and the

income was divided equally.

The foregoing is all of the material evidence ad-

duced at the hearing before the Board of Tax

Appeals, and the same is approved by the under-

signed, as attorney for the petitioner on review.

CHARLES F. HUTCHINS
W. W. WALLACE

Attorneys for Petitioners on Review. [41]



Comm. of Internal Rerenue 45

The foregoing evidence is all of the material evi-

dence adduced at the hearing liefore tlie Board of

Tax Appeals, and the same is approved by the \u\-

dersigned, Robert H. Jackson, Assistant (leneral

Counsel for the Bureau of Internal Reveiuie, as

attorney for the Conmiii^sioner of Internal Reveinie.

ROBERT H. JACKSON
Assistant (leneral Counsel for tlie

Bureau of Internal Revenue.

The foregoing is all of the material evidence

adduced at the hearing and in order tliat the same

may be preserved and made a part of this record,

this statement of evidence is duly ap})roved and

settled this 7th day of Dec, 1934.

(s) JED C. ADAMS
Member, United States I^oard

of Tax Ai)peals.

[Endorsed]: Filed Dec. 7, 1934. [42]

[Title of Court and (^ause— Docket Xo.s. 53105 and

53106.]

PRAECIPE FOR RE(JORD.

To the Clerk of the United States Board of Tax

Appeals

:

You are hereby requested to jiiepare and certify

and transmit to the Clerk of the United States Cir-
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cuit Court of Appeals, Ninth Circuit, Avith reference

to petition for review heretofore filed by the peti-

tioners in the above named cause, prepared and

transmitted as required by law and by the rules

of said Court, and to include in said transcript of

record the following documents or certified copies

thereof, to wit:

(1) The docket entries of all proceedings before

the Board of Tax Appeals.

(2) Pleadings before the Board of Tax Appeals,

as follows:

(a) Petition of redetermination

(b) Answer of Respondent

(c)

(3) The memorandum opinion of the Board of

Tax Appeals.

(4) The decision of the Board.

(5) The petition for review, filed by the peti-

tioners in the above cause.

(6) The statement of the evidence with all ex-

hibits attached thereto.

(7) This praecipe.

J. WISEMAN MACDONALD
AV. W. WALLACE
CHAS. E. HUTCHINS

Attorneys for Petitioners.

[Endorsed] : Filed Nov. 3, 1934. [45]
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[Tide of Court and Caiis^Doeket Xo«5. 531(^ and

53106.]

CERTIFICATE

I. B. D. Gamble, clerk of the U. S. Board of Tax

Appeals, do hereby certifv that the foregoing page^,

1 to 45, inclusive, contain and are a true copy of

the transcript of record, papers, and proceedings

on file and of record in my <^Bee as called for by

the Praecipe in the appeal (or appeals) as above

numbered and entitled.

In testimony whereof, I hereunto set my hand and

affix the seal of the United States Board of Tax

Appeals, at Washington, in the District of Colum-

bia, this 13th day of Dec^ 19:^

[Seal] B. D. GA^LBLE,
CTeii.

United States Board of Tax Appeals.

[Endorsed]: Xo. 7728. United States Circuit

Court of Appeals for the Xinth Circuit. Regina

Maitz and A. J. Martz, Petitioners, vs. CommL*-

sioner of Internal Revenue, Respondent. Transcript

of the Record. Upon Petition to Review an Order

of the United Statse Board of Tax Appeals.

Filed December 28, 19^1.

PAUL P. OBRIEX.
CTerk of the United State* Circuit Court of Appeals

for the Ninth Circuit.




